nese) defendants (many of which have foreign-based manufacturing facilities) shows how U.S. consumers can create incentives to pressure foreign producers to improve safety. Increased monitoring and regulatory harmonization may follow, benefiting U.S. consumers.

I. GENERAL FRAMEWORK
A. Constitutional Law
Consumer protection law in the United States is primarily state law (much of which is based on model "uniform laws" such as the Uniform Commercial Code, is modeled on federal unfair and deceptive trade practices law, or targets specific sectors such as automobiles, real estate or consumer finance), federal legislation and regulations (including those of the Federal Trade Commission or other agencies with responsibility for consumer protection and product safety) and common law (including torts and contracts).
The U.S. Constitution does not specifically address consumer protection or rights. Some constitutional provisions are relevant to consumer protection, including in international transactions. The constitution grants Congress the power to make all laws "necessary and proper to carry out its enumerated powers" and to regulate foreign and domestic commerce.' These provisions underpin federal consumer rights legislation, including the law creating the Federal Trade Commission (FTC) in 1914 to "prevent persons, partnerships, or corporations ... from using unfair methods of competition in or affecting commerce and unfair or deceptive acts or practices in or affecting commerce." 2 Although constitutional non-delegation doctrine imposes some limits on Congress's authority to assign discretionary power to administrative agencies, 3 the FTC Act and legislation for other government entities with responsibilities relevant to consumer protection are within Congress's broad discretion. 4 The due process clauses 5 impose limits-albeit loose ones-on consumers' ability to sue foreign defendants in federal and state courts. (See Section II.) U.S. Supreme Court decisions have established constitutional limits-albeit expansive and somewhat
B. International and Supranational Rules
The United States is not a party to any international agreements that specifically address consumer protection. The United States participated in the abandoned effort to craft international rules for Internet transactions. The United States has engaged in Organization of American States efforts to develop draft conventions on consumer protection, primarily concerning choice of law, jurisdiction, and dispute resolution (including support for intergovernmental cooperation and electronic arbitration and other informal forms of dispute resolution). 8 The United States also has participated in more informal multilateral organizations and processes and bilateral efforts to enhance cross-border cooperation and to improve the quality of consumer protection regimes. (See Sections V-VI.)
International principles and norms, especially from European Union law, have influenced critiques and reform proposals in debates over U.S. consumer protection law, but with little clear impact on U.S. law. 9 Some international agreements to which the United States is a party have implications for consumer protection. Examples include World Trade Organization (WTO) rules governing public health and safety-based measures affecting trade and other agreements the 
A. Personal Jurisdiction
In most respects, U.S. law of personal jurisdiction for international consumer protection cases is the same as the law of personal jurisdiction generally. The plaintiff must establish that the defendant has "minimum contacts" with the forum jurisdiction, that the suit does not offend traditional notions of fair play and substantial justice (which are necessary to satisfy constitutional due process), and that the defendant falls within the reach of the state's "long arm statute" (which is often coextensive with the reach permitted by the constitution). Plaintiffs often bring consumer protection claims in state courts, which are courts of general jurisdiction. Federal courts relatively rarely have "federal question jurisdiction" because relatively little law giving rise to private claims in consumer protection cases is federal law. In international consumer protection cases, federal courts sometimes have "diversity jurisdiction," which extends to cases between United States and foreign nationals, but only where the amount in controversy exceeds $75,000.10
The requirement for "general jurisdiction" can be met by the defendant's having "continuous and systematic" contacts with the forum state and that it would not be unreasonable for the defendant to be sued there, even for claims not arising from those contacts. "Minimum contacts for specific jurisdiction" exist where the claim arises out of the defendant's contacts with the forum state. It is sufficient if the defendant "purposely availed" itself of the privilege of conducting activities in the forum state, thus enjoying the protection of its laws. 1 1 These standards-particularly general jurisdiction-often are hard to meet in cases of consumer transactions involving foreign parties. Although specific jurisdiction typically is a very low threshold in consumer products cases, the Supreme Court has embraced an arguably higher standard where the defendant is a foreign party. 12 [Vol. 58 plurality opinion, the Court found the minimum contacts standard was not met by a foreign component manufacturer's mere awareness that its products would be incorporated in finished goods reaching U.S. markets. (The Court majority found the exercise of jurisdiction under the circumstances to be unreasonable.) Still, commentators conclude that courts have found adequate in transnational cases connections of the same, limited sort that minimally suffice for interstate (that is, non-international) defendants.
13
International consumer protection cases in the United States sometimes arise from online transactions. One leading case established a "sliding scale" test-adopted in many circuit courts of appeal (particularly for specific jurisdiction)-for Internet-based cases. This analysis uses a spectrum from jurisdiction-non-conferring "passive" and merely information-posting websites to jurisdiction-conferring interactive websites that exchange information and provide for conducting transactions. This test has been criticized as ill-fitting Internet reality. Some courts apply other standards, focusing on whether the defendant's Internet conduct "targeted" or had significant effects in the form state. Some courts simply apply the conventional purposeful availment and reasonableness tests in Internet cases.
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B. Definition of Consumer
Many jurisdictional issues arise due to features of substantive U.S. consumer protection and related laws, which reach broadly and often include foreign potential defendants. "Consumer" is defined relatively expansively in many laws; for example, as one who purchases a good primarily for personal, family, or household use. 1 5 Subject matter-specific consumer protection laws (including those focusing on lending, real estate sales, and insurance) define consumers to include those who use such services. (See Section III.) Warranty law permits recovery by some "remote purchasers" or "remote consumers"-those who do not directly purchase the good and are not in privity of contract with the seller. Federal warranty law (see Section III) extends covered warrantees to transferees, including any person to whom a warranty-covered product "is transferred during the duration of an implied warranty or written warranty. 1 6 The Uniform Commercial Code (UCC) (see Section I1)17 provides three alternative formulations for those other than the immediate purchaser who may recover from the seller for injury resulting from a breach of warranty: the family, household members and guests of the buyer;"' "any natural person who may be reasonably expected to use, consume or be affected by the goods; 19 or "any person" injured by the seller's breach of warranty.
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Most states' tort law extends liability for defective products to all parties in the chain of manufacturers and sellers of consumer goods. Most states' general unfair and deceptive trade practices statutes, unlike the federal law on which many are modeled, provide for private rights of action by consumers (sometimes including corporations when acting as consumers) against those who engage in broadly defined unfair or deceptive trade practices, including many that can be undertaken by foreign defendants and defendants acting abroad. Operating through a U.S. subsidiary will not always insulate a foreign defendant from personal jurisdiction in a consumer protection case. U.S. courts will hold foreign parent entities amenable to jurisdiction under an "alter ego" theory if the parent entity exercises sufficiently extensive control over the U.S. subsidiary or the U.S. subsidiary is deemed to be an empty shell. 
C. Forum Selection Clauses
Forum selection clauses are permitted in international consumer transactions. U.S. Courts usually defer to parties' choice in contracts cases, with "unconscionability" or "unfairness" of forum selection 16 [Vol. 58clauses being grounds for invalidation. Such clauses less commonly exist, and courts often view them more skeptically, in torts cases. 23 In the absence of a valid forum selection clause, the consumer plaintiff remains, to a significant but not unlimited extent, master of his or her claim. The consumer may sue in any court that has jurisdiction. The defendant may be able to remove the case to federal court (including in those cases involving a foreign party for which a federal court would have diversity jurisdiction), or have the case dismissed on a forum non conveniens motion (often to a foreign defendant's home jurisdiction).
In U.S. law (which varies somewhat across federal and numerous state jurisdictions), a forum non conveniens motion turns on: (1) whether the foreign jurisdiction (a) is available (that is, courts are open to the plaintiffs' claims and defendants are amenable to suitmatters addressed by other jurisdictions' laws and international agreements, including in the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil and Commercial Matters); and (b) provides an adequate remedy (that is, the other jurisdiction's courts must: (i) apply substantive laws that provide some remedy for the type of claim brought by the plaintiffalthough the law of the alternative forum can satisfy this standard even though it may be less favorable to plaintiff than the law of plaintiffs chosen forum; and (ii) be sufficiently fair, competent, unbiased, and so on, that they do not deprive the plaintiff of meaningful justice); (2) "private interest" factors (relative ease of access to evidence; availability of compulsory process for, and relative cost of, obtaining participation of witnesses in the foreign jurisdiction; enforceability of a judgment rendered by the forum state; and so on); and (3) "public interest" factors (workload of the forum court; burden on forum state citizens of jury duty in a claim without strong connections to the forum; interests of the two jurisdictions in (a) litigating the claim and (b) avoiding complex questions of choice of law and application of foreign law by forum state court).
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While these factors in principle apply equally whether the "other" jurisdiction is another U.S. state or a foreign country, the inquiry is in practice often different. no agreements specifically requiring mutual enforcement of judgments in civil cases. Some of the U.S.'s friendship, commerce and navigation treaties, and other subject-matter specific treaties with limited numbers of parties provide each party's nationals "equal access" to the other's courts or proscribe generally disqualifying the other party's courts' judgments in treaty-covered cases. The view that "4equal access" clauses mandate enforcing non-U.S. courts' judgments on the same terms as sister U.S. states' judgments has been controversial and not uniformly accepted. More specific treaty provisions on judgment enforcement are very rare and limited. 28 This absence of robust treaty-based obligations is variously attributed to U.S. reluctance to commit to enforcing foreign judgments and potential partners' wariness of undertaking possible obligations to enforce judgments reflecting U.S. laws that are internationally exotic (including, among matters relevant to consumer rights cases, high punitive damage awards or expansive strict product liability.)
Law governing recognition of foreign court judgments (including the Uniform Foreign Money Judgments Recognition Act adopted, with variations, in a majority of states) requires that the judgment be foreign, for a sum of money, final, conclusive and enforceable where rendered. The UFMJRA requires non-recognition where there was lack of due process (including impartiality), or personal jurisdiction or subject matter jurisdiction (factors that make a foreign judgment not "conclusive"). It permits non-enforcement for lack of notice, fraud, repugnance to the public policy of the enforcing state and several other factors (including the issuing court's having overridden parties' forum selection, the issuing court's being a seriously inconvenient forum, or the judgment's conflicting with other final and conclusive judgments). The Restatement (Second) of Conflict of Laws largely tracks the UFMJRA. Beyond the nearly absent treaty law and in the absence of applicable state law, broad principles of comity apply and U.S. courts look to the existence of foreign court jurisdiction, adequacy of judicial process, and reciprocity in enforcing U.S.
judgments-although the modern trend is to follow the UFMJRA principle of not requiring reciprocity. 29 Different levels of scrutiny and reluctance to enforce foreign judgments appear to reflect perceptions of the quality of law and judicial process in foreign jurisdictions that are not specific to consumer transactions. For example, judgments appear to be fairly routinely enforced when issued by courts in Western European states, 3 0 but a recent case is believed to be the first in which a U.S. court has enforced a Chinese judgment awarding civil damages (specifically, under product liability law-an area of law applicable to many international consumer protection cases).
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III. CHOICE OF LAw; U.S. CONSUMER PROTECTION LAW
A. Choice of Law
United States law has no special rules governing choice of law in international consumer cases. Ordinary choice of law rules for torts, contracts and consumer transactions apply. Common law tort law, including fraud, deceit and product liability law apply to some international consumer cases. In the United States, this is primarily state law. Since the "choice of law revolution" eroded the simple lex loci delicti rule, most U.S. states employ other tests, including: the Restatement (Second) of Conflict of Laws test, which applies the law of the place of conduct or place of injury, except where another state has a more significant interest; or "combined modern" multifactor approaches which typically emphasize the interests of relevant states in having their laws applied; or a "better law" standard. 32 Empirical studies of recent trans-jurisdictional (but mostly intranational) torts have found that courts overwhelmingly apply the more pro-plaintiff law, heavily rely on the number and relevance of "contacts" of the tort and parties to the relevant states, [Vol. 58 usually apply the law of the forum, and show no strong pattern in choosing between the law of the place of conduct and the place of injury when those are different jurisdictions.
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Choice of law rules for contract cases generally allow parties much autonomy to choose the law governing their agreements and disputes. Under the Restatement standard that characterizes the law in many U.S. states, courts will invalidate parties' choice of law if they determine that the selected state lacks a "substantial relationship" to the parties or the transaction, or the selected laws violate the fundamental "public policy" of a state with a materially greater interest (often the forum state), the law of which would be applied in the absence of a forum selection clause. 34 Among the grounds for invalidation with special relevance for international consumer protection cases are, in some jurisdictions, parties' choice of laws that would invalidate the contract or, less often, invalidate a portion of the contract or uphold waivers of class action rights (including in consumer protection cases).
3 5 Critical accounts find inconsistency and unpredictability in the application of rules limiting parties' discretion in choice of law. 36 Under the UCC standard in effect in most states, parties can select the law of any state or nation that bears a "reasonable relation" to the transaction.
3 7 A revision adopted in 2001, but not enacted by states and dropped from the UCC in 2008, limited parties' choice of law in consumer cases by requiring that application of the chosen law "not deprive" the consumer of the benefit of pro-consumer laws that relevant state law otherwise provides. 38 Among the criticisms of the now-defunct revision was that it made online sellers potentially subject to the law of every jurisdiction in which they sold to consumers UCC § 1-301 also prohibits parties' choice of law where the UCC specifies the applicable law. This provision mostly covers types of transactions that generally do not generate international consumer protection cases.
(notwithstanding choice of law clauses in their online agreements with consumers).
9
The advent of online transactions-and the attendant increase in consumer cases to which laws of many national jurisdictions might apply-has brought attempts to develop new rules for international consumer protection cases. The Uniform Computer Information Transactions Act (UCITA)-adopted in a handful of U.S. jurisdictions-allows parties broad autonomy (much criticized by consumer groups) over choice of law and does not require a connection between the parties or the transaction and the chosen law's jurisdiction. Where otherwise lawful, e-commerce contract choice of law clauses still can face comparatively exacting scrutiny for unconscionability and other challenges to the enforceability of contracts of adhesion. 40 In the absence of a valid choice of law provision, courts consider the place of the making, negotiation, performance, and subject matter of the contract and the domicile of the parties. 4 1 The UCC permits the application of the law of any state or nation having an "appropriate" relation to the transaction. 42 Consumer transactions that have international dimensions raise special choice of law and related issues that can significantly favor the application of U.S., rather than foreign, law. As noted earlier, complex tort choice of law rules lead to the consideration of many factors, including, on some analyses, a quest for the substantively "better law" and a tendency to favor application of the law of the plaintiffs home or chosen forum, at least where it is more favorable to his or her case.
A commonly raised concern about transnational consumer cases in U.S. courts (like much other litigation, especially tort litigation) is that plaintiffs forum shop, seeking the benefits not only of more sympathetic courts and favorable procedural rules, but also the forum jurisdiction's more favorable substantive law, which forum courts may be more likely to apply. While choice of law and choice of forum are conceptually distinct inquiries, U.S. courts' perceived preferences for applying familiar, local law may be more pronounced where the alternative to forum law is not the law of another jurisdiction within [Vol. 58
the United States but is, rather, the law of a truly foreign, often more legally dissimilar jurisdiction.
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When U.S. law governs a transnational consumer protection case, there are several potentially applicable sources of law. (The substantive law primarily discussed in this section is that which gives rise to private law remedies in cases involving consumer goods; other laws, not systematically addressed here, focus on transactions in services or provide for direct government safety regulation of producers or sellers.)
B. Tort Law
Common law tort actions sometimes remain available although they have been superseded in many respects by statutory actions. The common law tort of deceit is similar across U.S. jurisdictions although there is some variation in how the elements of the tort are interpreted, the defenses available, and the threshold for awarding punitive damages. Generally, a plaintiff must prove that a defendant has knowingly (or without sufficient basis to know) made a false representation of a material fact and intended to induce reliance by the plaintiff who did reasonably so rely and suffered damage as a result.
Product liability law varies somewhat more from state to state. Generally, manufacturers and sellers face: true strict liability for manufacturing defects; liability for design defects, under standards that range from a near-strict liability standard to a "reasonable consumer expectation" test to a negligence or near-negligence test that assesses trade-offs between the foreseeable risks of harm and the utility of product as designed (sometimes measured against a reasonable alternative design that would have prevented the harm); and a negligence standard for failure to provide adequate warnings or disclosure of a product's dangers. Defenses vary across jurisdictions, with many states' laws allowing a reduction of liability where the plaintiff is partly at fault. In transnational consumer cases, to the extent such tort liability extends to foreign defendants, it typically reaches manufactures of products or components, but it can also reach foreign sellers and trademark licensors. American courts have not accepted the argument, made by a handful of scholars, that the Alien Tort Statute (which provides for liability for torts committed "in violation of the law of nations" where the plaintiff is a non-U.S. na- tional) should extend to international consumer product liability cases. 44 Tort law remedies in consumer cases include compensatory damages for harms suffered by defrauded consumers, destruction of property (other than the product itself) and physical injury and associated costs (including lost income, medical and related expenses and other such costs) and pain and suffering borne by consumers harmed by defective products. Punitive damages may be awarded where the defendant's behavior is judged especially egregious under standards that vary across jurisdictions but typically require that defendant have acted willfully, maliciously or with reckless disregard for the rights and interests of the plaintiff.
C. UCC and Warranty Law
Warranty law provides consumers with protections that generally extend to transnational transactions. Article 2 of the UCC includes elements of consumer protection (primarily in its warranty provisions) and is in effect, with minor variations, in forty-nine states. 45 Article 2 of the UCC provides that sellers may create express warranties that the goods conform to: seller's affirmation of fact or promises (including in advertisements) relating to the goods; seller's description of the goods; or samples or models of the goodseven though terms "warranty" or "guarantee" are not used. 46 Express warranties that appear with the product after sale (for example, in a manual contained inside the box) are enforceable even if the buyer was unaware of the warranties. Article 2 grants buyers, and imposes modest limits on sellers' ability to waive, certain implied warranties: the implied warranty of merchantability in sales with specified merchants (for which the waiver must mention "merchantability" and, if written, be "conspicuous"), 48 and the implied warranty of fitness for a particular use for buyers relying (with seller's knowledge) on a seller's particular skill or judgment regarding the goods purchased. 4 9 "Merchantability" is measured by several standards, including (among those most relevant to consumer transactions) the goods' fitness for the ordinary purposes for which such goods are used, and the goods' conformity to any promises or affirmations of fact on the container or label. [Vol. 58
implied warranty of fitness for a particular use arises when the seller "has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods." 5 1 A buyer must show actual reliance on the seller's particular knowledge, skill, or judgment.
54 Many U.S. courts have held that Article 2 governs consumer claims against manufacturers of trademarked durable goods who issue limited repair warranties even though there is no contract of sale between manufacturer and consumer. This rule potentially limits consumer remedies by requiring conformity to the UCC's requirement of "prompt notice" of nonconformity and the UCC's statute of limitations.
As remedies, the UCC permits consumers to reject or revoke defective goods (within a reasonable time and proper notice and, for revocation, only if the nonconformity substantially impairs value), sue for breach of warranty, recover damages, or secure rescission (including refunds). 55 Although remedies thus vary, overall, the UCC sets forth remedies to compensate the buyer for the harm to his contractual interests caused by the seller's breach.
5 6 The UCC does not provide punitive damages or relief for pain and suffering.
D. Lemon Laws, etc.
Product-or service-specific laws provide for consumer remedies that defendants cannot avoid through limitations or waivers of warranties. State "lemon laws," for example, impose warranty obligations to protect buyers of automobiles. 57 Where defects in a vehicle are sufficiently serious and not reasonably repairable at seller's or manufacturer's expense, the buyer has a right to refund or replacement and, in many states, attorneys' fees and additional, statutory damages. Proper defendants under some lemon laws include the manufacturer, which (compared to the dealer or others in the distribution chain) is probably more likely to be a foreign party.
E. Federal Warranty Law
The federal Magnuson-Moss Warranty Act (MMWA) 58 primarily governs written warranties on consumer products, defined as "any tangible property which is distributed in commerce and which is normally used for personal, family, or household purposes." 59 Although partly a statute that requires sellers to disclose conspicuously all terms and conditions of written warranties, the MMWA (along with FTC regulations under the MMWA) also sets minimum standards for written warranties generally and for those labeled as "full warranties." 60 (Full warranties are rarely given.) The MMWA also regulates implied warranties on products that have express warranties, limiting modification of implied warranties on such products and permitting limitation of the duration of an implied warranty to that of the express warranty only if such limitation is reasonable, not unconscionable, and clearly and prominently set forth "on the face of the warranty." 6 1 In permitting recovery for breach of implied warranties, the MMWA looks mostly to state warranty laws, which often have more exacting privity requirements than the MMWA's broad provisions on express warranties (which extend to transferees of the original consumer purchaser).
The MMWA requires a seller to offer the consumer a choice of refund or replacement of defective goods covered by MMWA-governed full warranties if the good cannot be repaired in a reasonable number of attempts. The MMWA also provides for private rights of action to consumers for damages resulting from breach of MMWA-governed warranties to recover damages (including consequential damages unless limited by clear statement in the warranty), equitable relief, and reasonable legal costs. 62 58. 15 U.S.C. § § 2301-2312. 59. 15 U.S.C. § 2301(1). 60. 15 U.S.C. § § 2302(a) (disclosure goals); 2301(1) (terms to be disclosed include name and address of warrantors, identity of party to whom warranty is extended, products and parts covered, procedures for remedying defects, costs, exceptions, dispute settlement procedures, and legal remedies available to consumer); 2304 (written warranties must: disclose limitations on implied warranty and consequential damages; provide minimum remedy in reasonable time and without charge, and allow consumer to choose refund or replacement after reasonable attempts to remedy defect). [Vol. 58
F. State Unfair and Deceptive Trade Practices Law
State unfair and deceptive trade practices laws offer consumers additional rights and remedies, including, in all but two states, a private right of action. 6 3 Such laws typically establish a standard of "deceptive" that is more consumer-protecting than common law fraud and warranty. They generally do not require defendant's intent to deceive or, in most jurisdictions, plaintiffs justifiable reliance or, in some jurisdictions, proof of actual reliance, on defendant's material misrepresentation. State laws vary in scienter requirements for deception by omission and lists of specific deceptive trade practices. Most state laws also prohibit "unfair" or "unconscionable" trade practices, often defined as "offensive to public policy," "oppressive" toward consumers or "unscrupulous," and including unfair pricing, coercive sales practices and onerous dispute resolution clauses. State laws also include industry-or sector-specific provisions concerning unfair or deceptive practices.
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These state laws often allow recovery of minimum or multiple damages, damages for mental distress, pain and suffering, and consequential damages, rescission, or restitution. Many provide for attorneys' fees. Some state laws impose prerequisites to litigation, including demand on or notice to the defendant, a showing that the suit is in the "public interest" (a term with varying meaning across jurisdictions), or exhaustion of administrative remedies.
Examples from a few major states further illustrate the pattern of variation on common themes. Massachusetts law covers anyone who suffers harm from unfair methods of competition or unfair or deceptive acts in the conduct of any trade or commerce 65 (including, by judicial interpretation, in online commerce). 66 Texas law prohibits false, misleading, and deceptive business practices, unconscionable terms, and breaches of warranty, provided that the consumer sought to acquire goods or services by purchase or lease and those goods or services form the basis of the consumer plaintiffs complaint. 6 fornia's Unfair Practices Act prohibits unfair, dishonest, deceptive, destructive, fraudulent, or discriminatory practices by which fair and honest competition is destroyed, but limits individual consumers to injunctive relief or restitution. 6 Michigan's Consumer Protection Act bans unfair, unconscionable, or deceptive acts or practices in the conduct of trade or commerce. 69 It authorizes consumers' individual and class action suits for equitable relief or damages 70 and has been interpreted as extending consumer protection beyond ordinary tort law protections. 7 1 Twelve states have adopted the Uniform Deceptive Trade Practices Act, which provides a cause of action for consumers suffering harm from misleading representations concerning goods and products or false and deceptive advertising or unfair and deceptive practices. 72 Three states have adopted another similar uniform act, the Uniform Consumer Sales Practices Act, which provides similar protections for consumers.
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These state consumer protection laws track, to varying degrees, the principal federal legislation in the field. Most states' laws direct that interpretation of their consumer protection statutes be guided by FTC interpretations of the FTC Act. 74 The FTC Act has been interpreted to extend to consumer transactions in foreign commerce.
G. Federal Regulatory Law
Regulatory statutes and the agencies that administer them create much of the law governing consumer transactions, including international ones, in the United States. Principal among these is the FTC Act (implemented by the FTC), which addresses broadly "unfair or deceptive acts or practices in or affecting commerce," including international commerce, with international e-commerce emerging as a focus in recent years. 7 5 The scope of FTC authority is broad, extending to unfair practices "likely to cause substantial harm to [Vol. 58
As defined by the FTC, unfair practices include coercive or unscrupulous sales tactics, failure to disclose material information, and unfair contract clauses that exploit asymmetries in sellers' and consumers' power and information.
77 "Deception" includes, principally, deceptive advertising that overstates a product's quality and effects, misleading pricing, and inadequate disclosure of a product's dangers.
7 s The FTC, 7 9 along with other government agencies, also sets standards and guidelines for consumer protection in various sectors, including, among those most relevant to consumer protection in transnational cases, food, drugs, other manufactured consumer goods, autos, Internet marketing and electronic fund transfers. The FTC relies on rulemaking, investigation, and enforcement measures. FTC rulemaking gives consumers (and others) some ability to shape consumer protection law, through opportunities to comment on proposed rules, and to seek judicial review of final rules on the grounds that they are arbitrary, capricious, an abuse of agency discretion, promulgated in violation of applicable procedures, beyond statutory authority, or unconstitutional. been important in health and safety cases) 8 5 and cease and desist orders. 8 6 In court, the FTC may seek preliminary or permanent injunctions, civil penalties (including for violations of cease and desist orders as well as for conduct violating the FTC Act and regulations), and more direct consumer redress including rescission, reformation, and refunds. 8 7 Under the MMWA, the FTC or the U.S. Attorney General may bring suit against a warrantor for an injunction or temporary restraining order where a consumer has filed a complaint. 8 8 Although the FTC does not pursue individual consumer complaints and the FTC Act does not create a private right of action, several of the remedies noted above do mandate relief to consumers. FTC actions more generally shape consumers' rights to relief in private actions because provisions in many states' laws direct that interpretation of the state's consumer protection law be guided by FTC or judicial interpretations of the FTC Act. State consumer protection laws often provide for FTC-like powers to pursue judicial enforcement, typically authorizing the state Attorney General to sue. The FTC's reach extends to unfair or deceptive practices in foreign commerce where those practices "are likely to cause reasonably foreseeable injury within the United States; or involve material conduct occurring within the United States." 90 In transnational cases within this reach, the FTC can grant or pursue the same remedies as in domestic cases. 9 1 Such extraterritorial reach has been repeatedly (although not unanimously) upheld by courts, which have found jurisdiction in cases involving overseas defendants and harms to American consumers and in cases involving activities in the United States and harms to consumers abroad. 92 additional support for state consumer protection laws' reach to cover activities and harms abroad given the provisions in many such laws directing that their interpretation be guided by interpretations of the FTC Act.
The U.S. SAFEWEB Act confirmed and expanded the FTC's authority to address cross-border online unfair and deceptive practices. Under the Act, the FTC may conduct investigations and discovery abroad (and collaborate with foreign authorities), and may address practices abroad that harm U.S. consumers and practices in the United States that cause consumer harms abroad. 93 One aspect of the FTC's work has long focused specifically on international consumer protection issues: deceptive practices that misrepresent foreign-made goods as domestically produced. The issue had faded but returned with mid-1990s "Buy America" laws and the broader consumer sentiment that they partly reflected.
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Although the FTC looms especially large among government agencies with responsibilities for consumer protection (generally and, especially, in activities with an international element), other agencies are involved too and are vested with authority by subject matterspecific statutes. Covered areas include food and drug safety (under the Food and Drug Administration (FDA)), product safety (including imported products, under the Consumer Product Safety Commission (CPSC)), telemarketing (under the Federal Communications Commission), 95 real estate advertising, sales and financing (under the Department of Housing and Urban Development), 9 6 health insurance and medical privacy (under the Department of Health and Human Services) 9 7 and consumer lending, debt collection and credit reporting (mostly under the FTC). 98 With the exception of food, drug and consumer products, these areas of law are relatively peripheral to international consumer protection issues. 
H. Online Consumer Protection Laws and Policies
U.S. laws and policies address consumer protection in online transactions, which are an increasingly important medium for international harms to consumers. The FTC receives complaints concerning online deceptive practices, as it does for other transactions. The Uniform Electronic Transactions Act and the federal Esign Act address consumer protection in online contexts, clarifying the application of traditional rules in the electronic commerce context, imposing disclosure requirements on sellers, and addressing problems of verification and consumer consent specific to the online environment. 9 9 The FTC also has authority to regulate unfair or deceptive e-mail.
To address consumer harms from Internet scams, the FTC has issued a checklist to assist consumers in distinguishing between valid transactions and fraudulent or deceptive ones, including in "international e-commerce." 10 0 The checklist provides guidelines for consumers to understand whether "the business you are buying from [is] 'consumer-friendly' for international e-commerce."'' 1 The FTC's Fair Information Principles recommend that website operators provide consumers with an opportunity to access and dispute the accuracy and completeness of their personal information. Some state laws go further. California requires any commercial website or online service that collects personal information through the Internet to conspicuously post a privacy policy. 10 3 At least fourteen states have anti-phishing acts to combat computer crime, identity theft, and unfair or deceptive commercial practices. 100. See http://www.ftc.gov/bcp/edu/pubs/consumer/alerts/alt066.shtm. Considerations include understanding what kind of business the company engages in; where it is located; the product sold and its cost and currency used; information regarding transaction costs, warranties and delivery timelines; availability of safe payment options; consumer protections, including their accessibility, return policies, and opportunities to limiting sharing of consumer's personal information.
101 [Vol. 58 raise awareness, and guard against Internet fraud.' 0 5 Foci include cross-border scams, e-mail scams, online shopping, and reporting instructions for specific scams.' 0 6 Other federal and state entities maintain online consumer protection websites with policies and advice for protecting consumers in online transactions and interactions, including international ones.
IV. ALTERNATIVE DISPUTE RESOLUTION (ADR), CLASS ACTIONS, OTHER PROCEDURES
A. ADR Many U.S. jurisdictions consider arbitration clauses generally enforceable in consumer contracts. 10 7 Traditionally, but decreasingly in recent years, arbitration clauses have been more frequently struck down in consumer contracts than in commercial contracts. Consumer cases are seen as raising greater problems of contracts of adhesion, bias against non-repeat, non-industry players, prohibitive costs (given ADR procedures' omission of the fee-shifting provisions available under some consumer rights litigation laws), and lack of probing appeal and review. On some views, many of these problems are worse still in international consumer arbitration (the awards from which are often in principle enforceable under the New York Convention, discussed below), where some of the protection some U.S. law affords consumers is absent. The MMWA encourages informal dispute resolution in warranty cases, permitting ADR clauses and providing that consumers who agree to ADR lose rights to litigate except to the extent that special legal provisions on class actions preserve such rights. The MMWA and FTC rules prescribe minimum requirements for cost, fair process and neutrality in ADR.1 0 9 MMWA ADR provisions have been controversial; some courts have construed the MMWA to uphold arbitration clauses that critics see as depriving consumers of fair process and adequate remedies. 110 The United States is a party to the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards. The Con- vention thus governs enforcement in the United States of arbitration awards made abroad and the enforcement abroad of awards issued in the United States in some consumer cases, and permits only limited challenges to their enforcement.
B. Alternative Procedures
Small claims courts and pre-litigation mediation are often available for consumer disputes in the United States, either by specific legal mandate or because many consumer claims are small and thus under the relatively low ceilings on amounts in controversy that limit the jurisdiction of such dispute resolution mechanisms. While systematic information is unavailable, these methods of dispute resolution are likely little-used in international consumer disputes because foreign defendants often cannot be effectively reached.
C. Class Actions
Class actions have been a major means for addressing consumer disputes in the United States (and are specifically provided for in the MMWA and some states' laws) although recent reforms have made such suits more difficult, particularly in federal courts. The general law of class actions extends to transnational consumer cases. The requirements for a class action (which vary somewhat between federal and state courts and across state courts) include: numerosity (that the class be of appropriate size, large enough to warrant departure from ordinary litigation but not unmanageably large); commonality (of questions of law or fact among the class members' claims); typicality (that the claims of the class representative be typical of those of the class); and adequacy (that the class representative be able to represent the interests of the plaintiff class adequately). In federal class action litigation, class certification requires further showing that class action would be a better method of adjudication along one or more of several dimensions.' 1 1
Federal and other class action rules do not have specific provisions for international consumer cases, but consumer cases involving foreign claimants can raise significant problems of commonality and typicality. Concerns about the complexity, and therefore manageability, of litigation and enforceability of a U.S. class action judgment abroad in transnational consumer cases can raise concerns that also provide grounds for determining that class litigation would not be superior or appropriate. 11 2 Some state Unfair and Deceptive Acts and Practices (UDAP) laws prohibit class actions.
V. INTERNATIONAL COOPERATION BY ADMINISTRATIVE AUTHORITIES
Pursuit of international cooperation by U.S. authorities in consumer protection cases takes several forms and is scattered across many entities. As in other cases of civil litigation, enforcement of U.S. judgments abroad in consumer protection cases is handled with much of the responsibility left to the parties and with Hague Convention procedures on the service of judgments (through designated central authorities in each country) applying in cases where the relevant foreign jurisdiction is a party to the convention. The same is true in the obverse case, where the question is one of enforcing a foreign judgment in U.S. courts in a transnational consumer rights case.
U.S. regulatory agencies with mandates extending to consumer protection work cooperatively with foreign governments. Enforcement actions by the FTC and other agencies such as the FDA and the CPSC sometimes entail collaboration with foreign government agencies when the targeted behavior includes activities abroad.
Internet transactions have brought increases in transnational deceptive trade practices cases. FTC authority to cooperate with foreign enforcement agencies in consumer protection e-commerce cases was clarified and expanded by the 2006 U.S. SAFEWEB Act. 1i 3 The Act authorizes the FTC to provide confidential information to, require reciprocal cooperation from, and engage in other forms of cooperation with foreign authorities, and to retain counsel to pursue cases abroad in international consumer fraud and deception cases. The Act also gives the FTC authority to conduct investigations and maintain confidentiality in such cases to facilitate cooperation with foreign law enforcement agencies.
U.S. agencies with responsibility for consumer protection cooperate with foreign counterparts to establish quality standards, inspection, compliance, and certification programs and, sometimes, to provide technical assistance and training to countries that export consumer goods, food products and pharmaceuticals to the United States. Sometimes such arrangements take the form of formal bilateral arrangements, such as the U.S.-China MOAs on food, drugs and medical devices (see Section VI).
Much international cooperation is more informal or aspirational. For example, the International Consumer Protection and Enforcement Network (ICPEN), which includes the U.S.'s and more than thirty other countries' trade practices enforcement agencies, seeks to promote: gathering and sharing of information concerning consumer protection issues (including legislation and enforcement policies and practices), addressing cross-border violation of consumer protection laws, facilitating cross-border remedies, promoting enforcement of consumer protection laws, and encouraging wider cooperation among consumer protection enforcement organs. ICPEN has established mechanisms for consumer complaints about online international transactions and a collaborative database to aid member states' enforcement agencies. 115 The CPSC participates, along with counterpart government agencies, business interests, law firms, and academics, in the International Consumer Product Health and Safety Organization (ICPSO). ICPHSO was founded in 1993 to address health and safety issues with consumer products that are marketed internationally.
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The United States also participates in Organization for Economic Cooperation and Development (OECD) efforts to address transnational consumer protection issues. The OECD's Guidelines for Protecting Consumers from Fraudulent and Deceptive Commercial Practices Across Borders state that member countries recognize that fraudulent and deceptive practices undermine markets and harm consumers, businesses and states. The OECD seeks to advance cooperation among member states to combat cross-border fraudulent and deceptive commercial practices, improve information sharing, enhance cooperation among investigative agencies and between agencies and private sector entities, and provide effective remedies. The OECD Guidelines encourage member states to share information to facilitate identification of those involved in fraudulent and deceptive practices and to use online tools and databases to alert consumers to pending investigations and cases. 118. The U.S. annually imports more than $300 billion in goods from China. China is the U.S.'s largest source of manufactured imports, primarily consumer goods.
China is by far the largest source of counterfeit goods identified by the U.S. Customs Service.
[Vol. 58 posed by Chinese imports in the United States reflect the challenges of economic globalization, worldwide chains of production and the liberalized trading regime (which has expanded with China's WTO accession) and investment measures (including foreign investment treaties and Chinese and other host country laws designed to attract export-oriented foreign investment) that have facilitated such economic changes.
A. Limits of Consumer Litigation against Chinese Producers
The ordinary remedies available to consumers in U.S. law are comparatively ineffective in addressing the large and growing share of harms that come from Chinese (and other) imports. Chinese producers of adulterated, dangerous, or fake items are often beyond the effective reach of U.S. consumer litigation. Chinese firms relatively rarely sell directly into U.S. markets. Typically, they produce on a contract basis for foreign firms or produce and export in collaboration with a foreign partner in a joint venture enterprise that is a Chinese legal person. Long, complicated, and shifting supply chains in China mean that the source of danger often cannot be identified. The problem is still worse with producers of illegal fakes.
Discovery in China for litigation in the United States faces formidable barriers, particularly where parties seek to take depositions in China. Enforcement of U.S. court judgments in consumer protection cases does not yet occur in China. A very large portion of the offending producers of finished goods, inputs, foodstuffs, and fake goods in China are very small or very thinly capitalized and therefore judgment proof.
To the extent that Chinese law would govern cases involving Chinese exports, U.S. consumer plaintiffs face additional difficulties. Relevant Chinese law is changing rapidly and remains more dissimilar to U.S. laws relevant to consumer protection-and generally less protective of consumers-than do the laws of many major U.S. trading partners. For example, the effective date of China's first general tort statute is July 2010, and standards for safe products in many sectors are much lower than under U.S. law.
B. Unilateral U.S. Regulatory Measures
Some unilateral U.S. efforts have sought to address specific problems for U.S. consumer safety posed by imports from China. Partly in response to lead-tainted and other dangerous Chinese toys, Congress enacted the Consumer Product Safety Improvement Act.
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The Act expands the CPSC's authority and sets tougher limits, including on lead in toys. It directs the CPSC to require, from every manufacturer of covered products, certification that each product has passed a "reasonable testing program" and complies with "all rules, bans, standards, or regulations applicable to the product" under the Act or other laws enforced by the CPSC. The Act authorizes the CPSC to disclose discovered defects to U.S. and foreign government agencies. Congress has considered several other bills and U.S. agencies have considered or pursued regulations and administrative measures to address dangerous Chinese imports, especially after the product safety scandals of 2007-2008. Such unilateral U.S. responses face significant limits. Zealous implementation or greatly enhanced restrictions that appear to target China risk escalating chronic bilateral trade frictions and Chinese retaliation on issues important to the United States. (Tellingly, U.S. criticisms of substandard and harmful Chinese products often have triggered sharp rebukes and denials from official and quasi-official PRC sources.) Influential U.S. constituencies-including companies investing in and exporting from China, supporters of free trade and others-sometimes oppose restrictive measures. Such domestic and international political considerations may leave little room for attention to consumer protection issues and advocates. Some U.S. restrictions on Chinese exports are difficult to implement absent more robust cooperation from Chinese authorities than has been forthcoming. The resources available to U.S. agencies have been modest compared to the scale of the task. WTO rules limit the U.S.'s choice of regulatory means. Import-restricting measures to protect public health and safety are permissible, but they must have adequate scientific foundation and may impose only limited and nondiscriminatory restrictions on trade. In the MOAs, China pledged to require manufacturers of exports to register and receive certification from Chinese government organs, to increase regulatory transparency, information sharing, and harmonization with international standards, and to allow greater inspections and strengthen quality regulation of early-stage inputs to assure compliance with U.S. import quality standards. Washington undertook to provide technical assistance and training to support such efforts. In the MOU, the two sides made commitments, including ones to follow OECD and ICPEN principles and to increase cooperation in exchanging views and information on consumer protection issues, laws and regulations, conducting training of consumer protection personnel, and exploring possible visits, seminars and workshops on consumer protection issues.
Such agreements promise only limited progress toward the energetic bilateral cooperation that might effectively address consumer protection problems associated with Chinese exports. The agreements have been general, included notable limiting language (as, for example, in the consumer protection MOU's promise to respect each other's domestic laws) and created no significant internationally legally binding obligations.
D. U.S. Litigation against U.S. Defendants
One of the most promising and rapidly emerging means for addressing consumer protection issues arising from Chinese exports relies on suits under U.S. law, brought in U.S. courts, against defendants present in the United States. 12 2 Claims invoking the U.S.'s robust legal regime for defective products provide the most significant examples. Class actions, consolidated multidistrict litigation, and individual cases have proceeded in U.S. courts, primarily against U.S. defendants, over Chinese-produced pet food, toys, drywall, heparin, and other products. Given the obstacles foreign parties face in suing and enforcing judgments in China, U.S. defendants cannot count on Chinese parties for indemnification or contribution. With U.S. importers, owners, or co-venturers in China-based manufacturing operations thus facing the principal risks of liability, they have powerful incentives to increase monitoring of suppliers and partners and to demand and implement improvement of quality control in China.
Where efforts to reduce defect rates and danger from Chinese producers prove ineffective or costly, U.S. purchasers and investors facing legal liability at home will have incentives to shift, or threaten 
